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An Oregon limted liability conmpany (“LLC) filed a Chapter
11 petition in the mdst of state court litigation relating to
control of the property of the LLC, a 100-room hot el
(“Property”). The holder of a 23.5% nenbership interest in the
LLC (“Movant”) noved to dismss on several grounds.

First, the Movant asserted that the filing of the bankruptcy
petition (“Petition”) was unauthorized and therefore ineffective.
The Petition was filed based upon a resolution executed by the
LLC manager (“Manager Resolution”) w thout nmenber approval. The
court held that (1) the LLC s Operating Agreenent required in
excess of 75% of ownership interests to approve a “Mjor
Deci sion,” which bankruptcy clearly constitutes; and (2) ORS
63.130(4)(f) requires the consent of a majority of the nenbers
prior to converting an LLC to any other entity, including a
debtor-in-possession with the fiduciary duties of a trustee in
bankruptcy. Accordingly, the Manager Resol ution was not
effective to authorize the filing of the Petition. However, a
Consent Resol uti on approved by nore than 75% of the LLC ownership
interests within ten days following the Petition date was
effective to ratify the Petition and render the bankruptcy filing
properly authorized.

The court rejected the Movant’s argunent that the nenbers
who approved the Consent Resol ution previously had |lost their
voting rights by failing to neet capital calls. The court held
that the |l oss of voting rights with respect to LLC governance
issues is a draconian penalty which will only be inposed on the
application of clear standards and with adequate notice. The
court had no evidence that a deadline had been set by which tine
capital calls were to have been net, and found that evidence
established that capital contribution issues were confused and
contentious between the parties, and that at relevant tines



Movant’ s representatives acted under the assunption that the
ot her nmenbers retained their voting rights.

Second, the Myvant asserted that judicial estoppel should
apply. An auction of the Property recently had taken place under
an order of the state court. Myvant was the auction buyer. The
auction would not be final until closing. The LLC and its
manager requested an extension of the closing date. The state
court judge solicited and obtained assurances fromthe LLC and
its manager that the LLC would not file a bankruptcy petition
before a certain time which was to be the new deadline for
closing. In reliance on the assurances, the state court judge
extended the closing. Notw thstanding the assurances nade to the
state court judge, the manager filed the Petition shortly before
t he new deadline for closing.

The principle of judicial estoppel seeks to prevent a party
from obtai ning unfair advantage by asserting inconsistent
positions either in the same or different |egal proceedings. The
court was not convinced that the filing of the Petition by the
LLC represented an “inconsistent position” with the
representations of its manager to the state court judge. The
court held that applying judicial estoppel to grant the notion to
dismss and in effect preclude the LLC fromfiling for bankruptcy
protection woul d be anal ogous to uphol ding a covenant not to file
bankruptcy. As a matter of public policy it would not be
appropriate to enforce judicial estoppel where, as here, the
i npact would fall not only on the alleged offending parties (the
LLC and its manager), but also on mnority nmenbers of the LLC who
were not parties to the state court litigation and on creditors
in the case.

Third, the Movant asserted that the petition was filed in
bad faith. Although the court agreed that the circunstances and
timng of the Petition evidence sone mani pul ati on of proceedi ngs
with respect to the state court litigation, the court found that
this case is nore than a two party dispute. The manager
testified credibly that in addition to protecting the interests
of the magjority interest holders, the case was filed to protect
the interests of creditors and to nmaxim ze value for al
creditors not being protected in the state court litigation. The
court found support for the good faith filing in the fact that a
7.99% m nority interest hol der who had not been a party to the
state court litigation, signed the Consent Resolution to ratify
the filing of the Petition.

Finally, the Movant asserted that the court should abstain
fromthis case pursuant to section 305(a)(1) of the Bankruptcy
Code on the basis that it is primarily a two party dispute. As a
matter of discretion, the court disagreed. The state court



litigation dealt primarily with control issues between sone of
the LLC nenbers w thout dealing effectively with the underlying
financial problens of the LLC. The court determ ned that chapter
11 may provide a useful breathing space and nmechanismfor the
efficient resolution of creditor clainms, and possibly nenber
clainms as well.
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF OREGON

In Re ) Bankruptcy Case
) No. 303-40414-rld11
AVALON HOTEL PARTNERS, LLC, )
) MEMORANDUM OPI NI ON
Debt or and Debtor-in- Possession. )

This chapter 11 case is before ne on Aval on Hotel Devel oper,
LLCs (“AHD’) Motion to Dismss. AHDis a nenber of the Debtor,
Aval on Hotel Partners, LLC (“AHP”). This is a core proceedi ng over
which this court has jurisdiction under 28 U S.C. Sections 1334 and
157 and District Court of Oregon Local Rule 2100-1.

Fol l owi ng the hearings held in this case on Septenber 30 and
Cctober 2 and 8, 2003, | have reviewed ny notes fromthe hearings,
the admtted exhibits and relevant |egal authorities. The findings
that I set forth in this Menorandum Qpi ni on are designated as the
court’s findings under Fed. R Cv. P. 52(a), applicable with
111
111
111
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respect to this contested matter under Fed. R Bankr. P. 9014.1

Fact ual Backgr ound

On Septenber 15, 2003, at 2:47 p.m, while its litigation
counsel was busy defending its position vigorously in a hearing in
the Mul tnomah County Circuit Court (“State Court”), AHP filed a
vol untary chapter 11 petition (“Petition”), and instantly changed
the battlefield upon which the | egal skirm shes between some of the
menbers of AHP were being fought.

The sol e asset of AHP is the upscal e Aval on Hotel 2, a 100-
room hotel |ocated on the shores of the Wllanette Ri ver near
downt own Portl and. Paul Brenneke (“M. Brenneke”), through one of
hi s business entities, purchased the | and for devel opnent of the
Aval on Hotel in 1994. The project approval process, initiated in
1996, extended through 27 public hearings. AHP was forned in
January 2000 for the purpose of owning the Aval on Hotel property,
devel opi ng the hotel conplex and operating the hotel, and | easing
all retail space |located on the property.

The hotel devel oper, AHD, principals of which are
M. Brenneke and Terrence Bean (“M. Bean”), retained a 23.50%
ownership interest in AHP. Several related entities, referred to by

the parties as the Pacific Western Entities, own an aggregate 67.19%

1 Thi s Menorandum Opi ni on supersedes the court’s tentative
oral ruling, stated in a hearing on Cctober 10, 2003.

2 The property also consists of restaurant space and a spa,

and the upper floors are designated for devel opnent of seven | uxury
condoni ni umns.
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interest in AHP. In addition to AHD and the Pacific Western
Entities, there are two further mnority nmenbers of AHP: Portl and
Aval on Hotel, LLC (“PAH'), with a 7.99% ownership interest, and
Edward R Dundon, with a 1.32% ownership interest.

At the time the Petition was filed, AHP owed approxi mately
$7, 700,000 to CorUSs Bank (“CorUS”), secured by a first nortgage on
the hotel, and approxi mately $2,500,000 to Dynam ¢ Fi nance
(“Dynam c”), secured by a second nortgage on the hotel. Paynent of
both the CorUS | oan and the Dynamic |oan is guaranteed personally by
M. Brenneke and M. Bean. In addition, AHD borrowed $1, 000, 000
each from DH J Managenent Conpany (“DHIJ”) and Casa La Veta
Associ ates (“Casa La Veta”). The funds fromthese | oans were used
as capital contributions to AHP. Through an anmendnent to AHP' s
Operating Agreenent (the “Operating Agreenent”), approved by al
menbers of AHP in March 2001 (the “March 2001 Amendnent”), AHP
agreed to make periodic paynents to AHD in the anmount of $23, 333. 34
to fund AHD s paynent obligations on the DHIJ and Casa La Veta
| oans. AHP made consistent paynents to AHD on the DHIJ and Casa La
Veta |l oans until approxi mately June 2002. Thereafter, AHP nade only
sporadi ¢ paynents.

Under the Operating Agreenent, M. Brenneke initially was the
manager of AHP. During md- to |ate 2002, M. Brenneke attenpted to
make cash calls to the AHP nenbers to fund the DHIJ and Casa La Veta
| oan paynents. During this tinme, rel ationships anong the AHP
menbers deteriorated. In January 2003, Pacific Western Managenent,

LLC (“PWM), a non-nenber entity affiliated with the Pacific Western
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Entities, took over managenent of AHP. M. Brenneke and AHD

di sputed the authority of the Pacific Western Entities to nake the
managenent change under the Operating Agreenent. In retaliation,
AHD di ssol ved AHP and i nvoked the auction buy-out provisions of the
Operating Agreenent. AHD then initiated litigation against AHP and
PWin the State Court (the “State Court Litigation”) in order to
enforce its auction rights. None of the Pacific Western Entities,
ot her than PWM and neither PAH nor M. Dundon were made parties to
the State Court Litigation.

The auction was conducted pursuant to an order of the State
Court on Septenber 3, 2003. AHD was the successful bidder. C osing
was to occur initially on Septenber 8, 2003, but docunentation
i ssues and controversies relating to the scope of rel eases extended
closing until Septenber 12, 2003. On Septenber 12, 2003, the judge
in the State Court Litigation further extended the closing until
Sept enber 15, 2003, only after soliciting and receiving assurances
that AHP would not file a bankruptcy petition prior to 5:00 p.m, on
Sept enber 15, 2003.

The Resol ution authorizing the filing of the Petition was
signed in behalf of PWM the nmanager of AHP. Two days after the
Petition was filed, AHD filed a notion to dismss (“Mdtion to
Dismss”) on the bases that PWM | acked authority to file the
Petition on behalf of AHP; the doctrine of judicial estoppel
operates to prohibit AHP fromfiling the Petition; the Petition was
filed in bad faith; and this court should abstain in the

circunstances of this case. AHD requested an expedited hearing on
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its Motion to Dismiss. Subsequent to the filing of the Mdtion to
Dismss, the Pacific Western Entities and PAH, representing nore
than 75% of the nmenber ownership interests in AHP, executed a
consent resolution to ratify the filing of the Petition.

Legal Di scussi on

1. Was AHP' s bankruptcy filing properly authorized?

A. Manager Resol ution

Vol untary bankruptcy cases are comrenced pursuant to Section
301 of the Bankruptcy Code.® However, whether a business entity
properly is authorized to file a bankruptcy petition is a matter

determ ned under state law. See, e.qg., 2 Collier on Bankruptcy,

1 301.04[7][a], [b] and [c] at 301-11-12 (15'" Ed. Revi sed 2003).

AHP is an Oegon |imted liability conpany (“LLC). LLCs are
hybrid business entities, with attributes both of corporations and
partnerships. They provide their equity holders or “nenbers” with
the liability shield of corporations while giving themthe benefit
of partnership tax treatnment. See Blakenore, “Limted Liability
Conmpani es and the Bankruptcy Code: A Technical Review,” 13 Am_
Bankr. Inst. J. 12 (1994). Oegon LLCs are governed by the

provi sions of Oregon Revised Statutes (“ORS’) Chapter 63 and by the
terms of their organizational docunents, their Articles of
Organi zati on and Operating Agreenents.

This case was commenced foll ow ng the adoption of a

8 Unless otherwise indicated, all section references are to
t he Bankruptcy Code, 11 U. S.C. Sections 101-1330.

Page 5 - MEMORANDUM COPI NI ON




© 00 N o o b~ w N P

N NN N N NN R R R R R R R R R R
o o M WO N P O O 0O N OO oM WO DN P O

resolution by AHP’ s nmanager, PWM signed by its Assistant Manager,
authorizing the filing of a chapter 11 petition, w thout nenber
approval. Under the Operating Agreenent, “Mjor Decisions” require
t he approval of nenbers holding “in excess of 75% of the Omership
Interests.” Ex. 1, p. 23. Although the specific list of Myjor
Decision itens included in Section 9.7 of the Operating Agreenent
does not include bankruptcy filings, the list is nonexclusive. EX.
1, pp. 23-24. A decision to file for bankruptcy protection is a
deci sion outside of the ordinary course of business, even for an
entity in dissolution.

Under ORS 63.130(4)(f), a decision to convert an LLC into any
other type of entity requires the consent of a nmgjority of the
menbers. By filing a chapter 11 petition, AHP was converted into a
debt or-i n-possession, charged with the fiduciary responsibilities of
a trustee in bankruptcy under Section 1107(a).

| find that the filing of a bankruptcy petition by AHP s
manager w t hout nenber approval is not authorized either by O egon
| aw or the Operating Agreement. Accordingly, if the filing of this
case was supported only by the initial authorizing resolution of the
manager, | would grant AHD s Mdtion to Di sm ss.

B. Ratification by Consent Resol ution

However, AHP' s bankruptcy filing subsequently was authorized
by a consent resolution (the “Consent Resolution”) approved by in
excess of 75% of the menbers by ownership interest. See Ex. B
Pursuant to Section 9.9 of the original Operating Agreenent, consent

resolutions had to be approved by all of the nenbers in order to be
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effective. See Ex. 1, p. 24. Section 20.1 of the Operating
Agreenent, however, allows the Operating Agreenent to be anended by
the witten consent of 75% of the nenbers. See Ex. 1, p. 37.
find that Section 9.9 of the Operating Agreenent was so anmended in
t he Decenber 2002/ January 2003 tinme period to operate prospectively
to authorize LLC action by consent resol utions approved by the
appropriate percentage of the nenbers required for such action under
the Operating Agreenent. See Ex. 1, pp. 1, 3-6.

| find that the decision to file for protection under chapter
11 of the Bankruptcy Code is a Mjor Decision for purposes of
Section 9.7 of the Operating Agreenent, requiring the approval of in
excess of 75% of the menbers. See Ex. 1, p. 23. \Were an Oregon
LLCis in dissolution, as is AHP, ORS 63.629(2) authorizes
ratification after the fact of LLC decisions that otherw se “would
not be binding.” Such ratification to approve a bankruptcy filing
is not inconsistent with the requirenents of the Bankruptcy Code.

See, e.g., Hager v. G bson, 108 F.3d 35, 39-40 (4'" Gr. 1997);

Boyce v. Chemical Plastics, Inc., 175 F.2d 839, 842-44 (8" Cir.),

cert. denied, 338 U. S. 828 (1949); and In re Dearborn Process

Service, Inc., 149 B.R 872, 878-79 (Bankr. N.D. Ill. 1993). Contra

In re Zaragosa Properties, Inc., 156 B.R 310, 313 (Bankr. MD. Fla.

1993).

The Consent Resol ution was approved by in excess of 75% by
ownership interest of the nmenbers of AHP within ten days follow ng
the date of AHP's bankruptcy filing. See Ex. B. | find that AHP' s

bankruptcy filing was properly authorized by AHP s nenbers.
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C. Loss of Voting Rights

AHD argues that the Consent Resol ution cannot be effective
because the nenbers who approved it automatically had lost their LLC
voting rights as a result of their respective failures to nake
additional capital contributions pursuant to Section 6.3.1 of the
Operating Agreenent, as required under Section 8 of the March 2001
Amendnent. See Ex. 1, pp. 7-12. The subparts of Section 6.3 of
the Operating Agreenent, dealing with provisions for further capital
contributions of the nmenbers, are very conplex. See Ex. 1, pp. 17-
19. Section 6.3.2 of the Operating Agreenent sets forth a detailed
procedure, in the absence of nenber agreenent, for individual AHP
menbers to call for additional capital contributions. Such calls
require a “Call Notice,” which

shall contain (i) a statenent of the additional

capital required, (ii) a reasonably detail ed breakdown

of the expenditures for which such funds will be used,

and (iii) the Contribution Date, which shall not be

sooner than 14 days after the notice is given.

In the event that the special capital contributions requested
in such a Call Notice are not made in full by the Contribution Date,
and within 60 days thereafter, the voting rights of non-contributing
menbers are suspended pursuant to Section 6.3.3.2 of the Operating
Agreenent. See Ex. 1, p. 19. Likew se, nmenbers who do not nake
their agreed capital contributions pursuant to Section 6.3.1 of the
Operating Agreenent within such 60 day period | ose their LLC voting
rights under Section 6.3.3.2. However, the timng of such |oss of

voting rights again is tied to not making agreed capital

contributions “60 days after the Contribution Date.”
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| agree with AHD that all nenbers agreed in the March 2001
Amendnent to make capital contributions to the Excess Capital of AHP
so that AHP coul d make guaranteed paynents, as due, to AHD.

However, even though AHD s representatives, M. Brenneke and

M. Gfford, both testified that nunerous tel ephone calls, e-mails
and witten demands were made in behalf of AHD for contributions
fromother nmenbers to fund the capital contributions required under
Section 8 of the March 2001 Amendnent, there is no evidence in the
record establishing that witten notice setting a specific
Contribution Date(s) for such capital contributions ever was sent.

AHD s position is that the other nenbers’ failures to fund
such required capital contributions automatically resulted in the
termnation of their LLC voting rights as early as |ate August or
early Septenber 2002. Yet, the record is replete with references
t hereafter, including communications from AHD s counsel, acting at
times as counsel for AHP as well, to the continuing voting rights of
the menbers. See, e.qg., Ex. R p. 2; Ex. W pp. 2-4; Ex. Z, pp. 1-
2; Ex. 34, p. 2; Ex. 38, p. 2; and Ex. 40, pp. 2-3. Indeed, as late
as Septenber 11, 2003, Ms. Xu, counsel for M. Bean, a principal of
AHD, e-mailed the judge in the State Court Litigation, advising her
that M. Brenneke, also a principal of AHD, was “seriously
considering activating” Section 18.3.4 of the Operating Agreenent,
which elimnates the right of a “non-contributing nenber” to vote on
LLC matters. See Ex. 18, pp. 4-5.

Losing the right to vote on LLC governance issues is such a

draconi an penalty to inpose on LLC nmenbers that its inposition nust
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be based on the application of clear standards, w th adequate
notice. In the situation presented by this case, (1) there is no
evi dence that notice was given of a Contribution Date(s) for the
requi red agreed contributions to Excess Capital that allegedly have
been m ssed, and (2) required capital contribution issues are so
confused and contentious that at multiple points in tinme subsequent
to the period when AHD argues other nmenbers automatically lost their
LLC voting rights, docunents in evidence establish that AHD s own
representati ves assunmed that the other nenbers retained their voting
rights. In these circunstances, | find that the nenbers of AHP did
not lose their voting rights on LLC governance issues and retained

t hose rights when the Consent Resolution was adopted. | reject the
argunent that the menbers who approved the Consent Resol ution had no
authority to do so.

2. Judicial Estoppel

AHD argues that judicial estoppel should apply, and its
Motion to Dismss should be granted because AHP and its manager
obt ai ned an extension of the closing of the auction sale of AHP s
hotel assets fromthe judge in the State Court Litigation by
representing that no bankruptcy case woul d be commenced in behal f of
AHP before 5:00 p.m on Septenber 15, 2003. Then, the manager of
AHP proceeded to file the Petition in AHP s name on Septenber 15,
2003, at 2:47 p.m, while the AHP manager’s counsel allegedly
extended argunent before the State Court judge concerning the terns
of the auction sale closing order beyond the tine that the Petition

was fil ed.
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The principle of judicial estoppel seeks to prevent a party
from obtai ning unfair advantage by asserting inconsistent positions
either in the sane or different |egal proceedings.

The doctrine of judicial estoppel, sonetines referred
to as the doctrine of preclusion of inconsistent
positions, is invoked to prevent a party from changi ng
Its position over the course of judicial proceedings
when such positional changes have an adverse inpact on
the judicial process. See 1B More's Federal Practice
Par agraph .405[8], at 238-42 (2d Ed. 1988). “The
pol i ci es underlying preclusion of inconsistent
positions are ‘general consideration[s] of the orderly
adm nistration of justice and regard for the dignity
of judicial proceedings.”” Arizona v. Shanrock Foods
Co., 729 F.2d 1208, 1215 (9" Cir. 1984), cert. denied,
469 U. S. 1197, 105 S.Ct. 980, 83 L.Ed.2d 982 (1985)
(citations omtted). Judicial estoppel is “intended
to protect against a litigant playing ‘fast and | oose
with the courts.”” Rockwell International Corp. V.
Hanford Atom c Metal Trades Council, 851 F.2d 1208,
1210 (9'" Gir. 1988) (citations onmtted). Because it
is intended to protect the integrity of the judicial
process, it is an equitable doctrine invoked by a
court at its discretion. Religious Tech. Cr., Ch. O
Scientology v. Scott, 869 F.2d 1306, 1311 (9'" Gr.
1989) (Hall J., Dissenting).

| am not sure that AHP' s bankruptcy filing represents an
“inconsistent position” fromthe representations of its nmanager’s
counsel to the State Court judge that no bankruptcy case woul d be
filed in behalf of AHP prior to 5:00 p.m, on Septenber 15'"
al though | certainly understand AHD s vehenment argunent that AHP and
its manager played “fast and |oose” with the judge in the State
Court Litigation. However, | have a greater policy concern.

Applying judicial estoppel to grant AHD' s Mbtion to Dism ss
and in effect to preclude AHP fromfiling for bankruptcy protection
woul d be anal ogous to uphol ding a covenant not to file bankruptcy.

Courts appear universally to find such covenants unenforceabl e.
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See, e.qg., Inre Cole, 226 B.R 647, 651-52 (9'" Gr. BAP 1998) and

cases cited in n.7 therein. As a matter of public policy, it is not
appropriate to enforce judicial estoppel where the inpact would fal
not just on the alleged offending parties, arguably AHP and its
manager, but also on parties to which a chapter 11 debtor in
possessi on owes fiduciary duties, including mnority nenbers who are
not parties to the State Court Litigation, such as PAH and Edward R
Dundon, and creditors in this case. Accordingly, | find that
judicial estoppel does not provide an appropriate basis for granting
the Motion to Dismss in the circunstances of this case.

3. Bad Faith/ Good Faith

The conduct in the State Court Litigation of which AHD
conplains is nore appropriately dealt with as a basis for granting a
notion to dismss under Section 1112(b) of the Bankruptcy Code “for
cause,” in light of the alleged “bad faith” of AHP.

Al t hough section 1112(b) does not explicitly require
that cases be filed in “good faith,” courts have
overwhel m ngly held that a | ack of good faith in
filing a Chapter 11 petition establishes cause for
dismissal. In re Marsch, 36 F.3d 825, 828 (9" Cir.
1994) and cases cited therein.

AHD argues that AHP' s bankruptcy case should be di sm ssed
because of AHP's bad faith in filing the Petition during the day on
Sept ember 15, 2003, after counsel for AHP and its manager had
advised the court in the State Court Litigation that no such filing
woul d be made before 5:00 p.m that day. AHD further argues that
the timng of AHP' s bankruptcy filing was strategic in order to

preenpt or preclude the state court’s order allow ng the auction
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purchase of AHP's hotel assets to close. See Ex. 20.

The noving party has the initial burden of making a prim
facie case to support its allegations of bad faith. Once such a
show ng has been made, the burden shifts to the debtor to establish

that its chapter 11 case was filed in good faith. See, e.q., Inre

Wal den Ri dge Developnent, LLC 292 B.R 58, 62 (Bankr. D.N. J. 2003).

| find that AHD has presented a prima facie case of bad faith on the
part of AHP and its manager

Certainly, the circunstances and timng of AHP s chapter 11
filing evidence sonme nmani pul ati on of proceedings with respect to the
State Court Litigation. M. Walls, the Manager of PWM admtted in
his testinony that the primary notivation for the bankruptcy filing
was to protect the interests of the Pacific Wstern Entities.
However, this case involves nore than a sinple two party dispute.
M. Walls also testified credibly that he had to act to file
bankruptcy in order to protect the interests of creditors, by
maxi m zing value for all of the creditors, who were not being
protected in the State Court Litigation. M. Fujikawa, a principal
of PAH, a mnority nenber that was not a party to the State Court
Litigation, but whose support was crucial to securing the requisite
owner shi p percentage approvals for the Consent Resolution, testified
that he ratified the decision to file AHP s bankruptcy, even though
he was unaware of the bankruptcy prior to its actual filing. | find
that M. Fujikawa’s decision to support the Consent Resol ution was
made in good faith

The decision as to whether to dismss a bankruptcy case as a
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“bad faith” filing is commtted to the discretion of the bankruptcy

court. See, e.q., Inre St. Paul Self Storage Limted Partnership,

185 B.R 580, 582 (9'" Cir. BAP 1995); In re Erkins, 253 B.R 470,
474 (Bankr. D. Idaho 2000).

In light of the foregoing evidence, | find that AHP has net
its burden of proof to establish that its chapter 11 case was filed
in good faith and should not be dism ssed for cause.

4. Abstention

Finally, AHD requests that this court abstain fromthis case
pursuant to Section 305(a)(1) of the Bankruptcy Code because the
interests of creditors and AHP woul d be best served by a di sm ssal.
AHD argues that this case is primarily a “two party dispute” that
woul d be better handled in State Court. After hearing the evidence,
| di sagree.

To date, the State Court Litigation has dealt primarily with
control issues between sone nenbers of AHP, w thout dealing
effectively with the underlying financial problens of the Aval on
Hotel. The high bid for the Aval on Hotel property through the State
Court Litigation auction process was $10, 600, 000, an anobunt
substantially | ess than the obligations of AHP to creditors, as
admtted both by AHP and AHD. See Exs. 30 and C. Creditor clains
are going unpaid while new “capital call” litigation may have to be
initiated to sort out disputes that have been simering unresol ved
anong the AHP nenbers for nore than a year. Chapter 11 nmay provide
a useful breathing space and nechanismfor the efficient resolution

of creditor clains and possibly, nmenber clains as well. In these
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circunstances, | do not find it appropriate as a discretionary
matter to abstain.

Concl usi on

Based on the foregoing findings of fact and concl usi ons of
law, I will deny AHD's Motion to Dism ss. The court will prepare

and enter the O der.

RANDALL L. DUNN
Bankr upt cy Judge

ccC: Catherine S. Travis
Mary Jo Heston
John G Crawford, Jr.
Thomas W Stilley
Dani el W Dickerson
M Vi vi enne Popperl
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